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DYING- WITHOUT ISSUE IN VIRGINIA— A REPLY. 



DEVISE TO A FOB LIFE, AND IF A DIE WITHOUT ISSUE, TO B AND 

HIS HEIRS. 



If the above limitation occurs in a devise subject to the law of 
Virginia from January 1, 1820, to July 1, 1850, does A take a life 
estate only, or a fee-tail, by implication to effectuate intent, converted 
by the statute of 1776 into a fee simple ? 

In the Registeb for February, 1899, the conclusion is reached by 
the present writer (p. 655), that in the case supposed A takes an 
estate for life only. This conclusion is controverted in the April 
number of the Register in a well written article by Prof. Raleigh 
C. Minor, of the University of Virginia, and he presents an ingenious 
argument in favor of an estate-tail in A, converted, of couise, by the 
statute of 1776 into an estate in fee-simple. 

The writer regrets that he cannot concur in the reasoning or con- 
clusion of Prof. Minor, nor in the view taken by him of some of the 
Virginia cases. The question at issue is, however, within a narrow 
compass, and it may be well to state it distinctly so as to show the 
precise point in controversy. 

It is agreed that at common law, and in Virginia prior to January 
1, 1820, in a devise "To A for life, and if A die without issue, to B 
and his heirs," A takes an estate-tail by the Rule in Shelley's Case. 
And it is conceded by the writer that in Virginia A would continue to 
take an estate-tail until July 1, 1850, when the Rule in Shelley's Case 
was abolished, unless the operation of that Rule was excluded by the 
statute taking effect January 1,1820, which reads as follows (1 
Rev. Code, ch. 99, sec. 26): 

" Every contingent limitation in any such deed or will [i. e. ' any deed here- 
after made, or by the will of any person who shall hereafter die.' IK. C, c 99, 
I 25] made to depend on the dying of any person without heirs, or heirs of the 
body, or without issue, or issue of the body, or without children, or offspring, or 
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descendant, or other relative, shall be held and interpreted a limitation to take 
effect when such person shall die, not having such heir, or issue, or child, or 
offspring, or descendant, or other relative, as the case may be, living at the time 
of his death, or born to him within ten months thereafter, unless the intention of 
such limitation be otherwise expressly and plainly declared on the face of the deed 
or will creating it." 

The effect of this statute, therefore, upon the limitation stated, is 
the question for consideration. Does A continue to take an estate-tail 
by the Rule in Shelley's Case, or does this statute prevent the opera- 
tion of the Rule, so that A's estate remains an estate for life, as ex- 
pressly given ? 

In the view taken by the writer it is necessary, since the statute of 
1820, to read the will thus: "To A for life, and if he die without 
issue living at his death, or born to him within ten months thereafter, to 
B and his heirs. ' ' And from this inference as to the construction to 
be placed upon the act of 1820, he draws the further inference that 
the implied remainder to A's issue must be correspondingly altered. 
And he concludes that the whole devise, expressed in language, must 
read as follows: "To A for life, remainder to A's issue living at his 
death or born to him within ten months thereafter ; and if A die 
without issue living at his death or born to him in ten months there- 
after, then to B and his heirs." 

Prof. Minor concedes that if the inferences above stated are correct, 
the statute of 1820 prevents the implication of an estate-tail in favor 
of A. He says: " This construction, founded upon the two inferences 
above mentioned, gives A, even prior to the abolition of the Rule in 
Shelley's Case, a life estate, with a contingent remainder in fee to the 
issue described; and should that remainder fail to vest by reason of 
want of such issue, then a remainder to B in fee; in other words, a re- 
mainder on a double contingency ( Warners v. Mason, 5 Munf. 242)." 

But it is the contention of Prof. Minor that neither of the above 
inferences is warranted by the statute of 1820. It becomes necessary, 
therefore, to consider the construction of that statute, and to examine 
the cases cited -by Prof. Minor as bearing upon the" point in dispute. 

I. First Inference. 

To A for life, and if A die without issue (living at the time of his 
death, or born to him within ten months thereafter), to B and his 
heirs. 

Is it a correct inference, upon the construction of the statute of 
1820, that in the limitation under discussion the words " if A die with- 
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out issue ' ' are to be " held and interpreted ' ' to mean, ' ' if A die with- 
out issue living at his death or born to him within ten months there- 
after t 

Prof. Minor contends that "the statute does not alter, and was not 
intended to alter, the language used by the testator in the will, but 
merely provides that the subsequent limitation should have the same 
force and effect as if it were limited upon a dying without issue, etc., 
living at A's death, or born within ten months thereafter." .... 
" Hence the devise would still read, as before 1820, ' To A for life, and 
if he die without issue, to B in fee,' the only effect of the statute of 1820 
being to validate the limitation to B," which is made good "by the 
inherent force of the statute itself, and not by reason of any statutory 
modification of the testator's language." He therefore concludes that 
A takes an estate-tail by the Eule in Shelley's Close after the statute 
of 1820 precisely as he did before. 

It will be seen that Prof. Minor denies that by the statute of 1820, 
failure of issue was made definite in Virginia. He speaks of that 
statute as "removing the objection of remoteness which had previously 
invalidated the limitation to B;" and he declares that it "refers en- 
tirely to the time when the subsequent limitation is to be supposed to take 
effect;" that it "does not undertake to construe the phrase 'if he 
die without issue; ' " and that "it was clearly directed towards the ulti- 
mate limitation to B, after the phrase ' if he die without issue; ' it does 
not deal with the construction of that phrase, but with the construction 
of the subsequent limitation." 

It is manifest that if Prof. Minor is right in declaring that the act 
of 1820 refers entirely to the time when the limitation to B shall take 
effect, and does not deal with, nor undertake to construe, the phrase 
"if he die without issue," then, strange as it may seem, these words 
still import an indefinite failure of issue in Virginia ; and under their 
influence, while the abolition in 1850 of the Bule in Shelley's Case 
prevents life estates thereafter from being raised to estates in tail, yet 
estates in fee are reduced to estates in tail, and then enlarged again to 
estates in fee by the statute of 1776; and this queer process must go 
on until there is further legislation on the subject. See Corr v. Porter, 
33 Graft. 278. 

We readily admit that the main purpose of the statute of 1820 was, 
as stated by Judge Lomax (3 Lom. Dig. 222), to protect the ulterior 
limitation ; but we hold that the means by which this end was accom- 
plished was by changing indefinite to definite failure of issue, thereby 
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restoring the natural meaning of the words " if he die without issue ;" 
and when this was done, the limitation preceding the words "if he die 
without issue" (that to A), whether for life, in tail, or in fee, re- 
mained unchanged as given by the testator, except, of course, that by 
the act of 1776, an express estate-tail was changed into a fee simple. 

Before examining the language of the act of 1820, let us consider 
the condition of things at the date of the legislation of 1819, which, 
as Blackstone says of estates-tail in England before the invention of 
the common recovery, " was almost universally considered the com- 
mon grievance of the realm." The statute of 1776 had not forbid- 
den the creation of estates-tail, but had declared that, when created, 
they should be converted into estates in fee-simple, ' ' full and absolute. ' ' 
The statute of 1785 had declared that "every estate in lands 
which since hath been limited [i. e. since October 7, 1776], or here- 
after shall be limited, so that as the law aforetime was [i. e. before 
October 7, 1776], such an estate would have been an estate-tail, 
shall also be deemed to have been and to continue an estate in fee- 
simple." And see also the statute of December 1792, Code of 1794, 
p. 166. 

Under these statutes it was at the time of the legislation of 1819 
settled law : (1) that whether the first estate was "To A for life,'" 
or "To A and his heirs," or "To A," simply, a limitation over to 
B, contingent on A's dying without issue (" if A die without issue, to 
B and his heirs "), gave to A an estate-tail, by reason of an indefinite 
failure of issue, unless the context of the will showed that a definite 
failure was intended; and (2) that such implied estate-tail in A was 
immediately converted into a fee-simple, to the destruction of the 
limitation over, which could not be a remainder after a fee-simple, 
and was not allowed to be an executory devise. See Carter v. Tyler, 
1 Call, 165. And these results followed as necessary consequences 
of the indefinite failure of issue, regardless of the fact that ' ' as the 
law aforetime was," the estate-tail in A was created by implication to 
effectuate intent, whereas now the intent in favor of the estate-tail, if 
it existed, was invariably defeated by the statute, which changed the 
fee-tail into a fee-simple. 

An examination of the cases will show that the one question when a 
limitation occured contingent on a dying without issue was this: Is 
the limitation over, upon the true construction of the will, "as the 
law aforetime was," to take effect on a definite or indefinite failure of 
issue V ' And if the failure was decided to be indefinite, it followed 
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inflexibly and inexorably, that the first estate (to A) was a fee-tail, 
raised by the statute to a fee-simple, and that the ulterior limitation 
(to B) was void. But if the failure of issue was found to be definite, 
i. e. if the limitation over was, by express language, or by the true 
construction of the will, to take effect at the death of the first taker 
(A) without issue living at his death {Smith v. Chapman, 1 H. & M. 
240, explained by Joynes, J., in Tebbsx. Duval, 17 Gratt. 363; see 
also 19 Gratt. 260), then the first estate (to A) remained for life or 
in fee, according to the original limitation; and the ulterior limitation 
was good after the life estate as a contingent remainder, and after the 
express fee-simple as an executory devise. If, however, the first taker 
had an estate-tail by express limitation, this was not affected by the 
limitation over after a definite failure of issue; but the estate-tail was 
converted into a fee-simple by the act of 1776, and the limitation over 
was rendered void by the doctrine of Carter v. Tyler, supra, which 
declared that no limitation over could follow an estate-tail, express or 
implied, raised by the statute of 1776 to a "full and absolute" fee- 
simple, and this regardless of the question of remoteness. 

Examples of the inquiry always instituted by the court of construc- 
tion as to whether the ulterior limitation was intended to take effect 
upon a definite or indefinite failure of the issue of the first taker may 
be found in Bells v. Gillespie, 5 Rand. 273, and in Tinsley v. Jones, 
13 Gratt. 289. Both of these cases were decided after the legislation 
of 1819, but wei£ governed by the law as it was previous to that 
time; and they show clearly the grounds upon which numerous de- 
cisions prior to 1819 had proceeded, in all of which, as in these two 
cases, the conclusion was reached that as the ulterior limitation was 
to take effect after an indefinite failure of issue, the first taker had an 
estate-tail, and the ulterior limitation was void. 

We are now prepared to examine the legislation of 1819. By 1 
Rev. Code of 1819, ch. 99, sec. 25 (taking effect January 1, 1820), 
the doctrine of Carter v. Tyler was abolished, and it was declared, in 
effect, that a limitation over after an estate-tail raised by statute to a 
fee-simple, should be valid, provided it would have been valid if it had 
been limited after an original fee-simple. This statute alone would 
have been sufficient to validate a limitation over, dependent on a 
definite failure of issue, after an express fee-tail, as in Carter v. Tyler, 
1 Call, 165; but it would not have saved the limitation over after 
an express fee-tail when the failure of issue was indefinite (as it would 
have been void for remoteness), nor could it prevent the creation of 
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estates-tail by implication from a limitation over after an indefinite 
failure of issue, nor save the limitation over in that case from the 
objection of remoteness. 

A second statute (already set out above) was passed at the same 
time with that abolishing the doctrine of Carter v. Tyler, taking effect 
also January 1, 1820, and it is to the second statute that we shall 
hereafter refer as the statute of 1820, or as the legislation of 1819. 
Doubtless those who enacted it were familiar with the decisions up to 
that time, and knew that the failure of the ulterior limitation, except 
in the case of an express estate-tail, had been due to the creation in 
the first taker of an estate-tail by implication, and that this impli- 
cation rested on the doctrine of indefinite failure of issue. And further 
they were aware that the question whether the failure of issue was 
definite or indefinite was one of interpretation, and turned on the inquiry 
whether the ulterior limitation, dependent on the words " if A die 
without issue," was intended to take effect on the death of A without 
issue then living, or to take effect whenever the issue of A should fail, 
whether at his death, or at any subsequent time. 

Bearing in mind that when the limitation over was contingent on 
dying without issue after an express life-estate or fee-simple it was the 
implication of an estate-tail that defeated the ulterior limitation, and 
that this estate-tail depended on an indefinite failure of issue, and 
that the failure was indefinite because the ulterior limitation was to 
take effect on the default of As issue at any time, whether at his 
death or afterwards, and that none of these consequences would follow 
from a definite failure of issue, what could be more effectual, in order 
to validate the limitation to B, than to change the technical rule of 
indefinite failure of issue into the natural meaning of the words, viz., a 
failure of issue of A living at his death, or born to him within ten 
months thereafter. And how could the purpose to change an indefinite 
to a definite failure of issue be better accomplished than by the very 
words of the act of 1820 — that in all cases thereafter a limitation con- 
tingenton "if he die without issue," etc., shall be "held and interpreted 
a limitation to take effect when such person shall die not having issue, 
etc., living at the time of his death or born to him within ten months 
thereafter, unless the intention of such limitation be otherwise expressly 
and plainly declared on the face of the deed or will creating it." 
The construction had been that such limitation should be held and 
interpreted a limitation to take effect whenever there was failure of 
issue, at the death or at any subsequent time, unless the contrary 



1899.] DYING WITHOUT ISSUE IN VIRGINIA. 73 

intention appeared on the face of the deed or will. The language of 
the statute sets aside this common law rule of construction by which 
the failure of issue was indefinite, and substitutes its precise opposite, 
thus making failure of issue definite. And from this two consequences 
follow necessarily, viz., the negation of an implied estate- tail in the 
first taker, and the validation of the ulterior limitation. 

But it is contended by Prof. Minor that the act of 1820 does not alter 
the language of the will, so as to make the failure of issue definite, 
with the consequent effect on the estate of both A and B, but that it 
"merely provides that the subsequent limitation shall have the same 
force and effect as if [italics his] it were limited upon a dying without 
issue, etc., living at A's death or born within ten months thereafter." 
This is certainly a subtle construction, but we can scarcely believe 
that any court would be thus "astute" in order to preserve for a longer 
period an indefinite failure of issue, and the implication of estates-tail. 
The language of the statute does not seem to admit of such a refine- 
ment. Applied to the limitation we are considering the statute says that 
the limitation to B, contingent on A's dying without issue, shall be 
held and interpreted a limitation to take effect when A shall die with- 
out issue living at his death, etc. There is nothing hypothetical 
about this. The court must decide when the condition will be fulfilled 
upon which B will be entitled to take, and the statute says B shall 
be entitled if A die without issue living at his death, etc. The limi- 
tation to B must be "so held and interpreted." How then can the 
judge avoid reading into the will "living at his death," etc., after the 
words "if he die without issue?" And how is it possible to make 
this definite failure of issue operate in one direction and not in the 
other ? To do so would be to part the limitation from itself, and thus 
produce "schism in the body." And as to making " a new will for 
the testator," his words are given their natural meaning, as is uni- 
versally conceded; and the technical and unnatural sense being got 
rid of by the statutory construction, his real intention is carried out as 
to the estate of both A and B. 

It will be observed that Prof. Minor cites no authority for his posi- 
tion that the statute of 1820 does not change the construction of the 
words "if he die without issue." Indeed he admits that the case 
of Wine v. Marhwood, 31 Gratt. 43, ' ' treats the statute as altering 
the language used by the testator." Prof. Minor, however, disposes 
of this as "an apparently rather loosely considered dictum." But it 
is in accord with the view of Judge Tucker (1 Tuck. Com., Book II, 
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156), who says that under the act of 1820 "if an estate be devised to 
A and his heirs, and if he die without issue to B and his heirs, the words 
' if he die without issue' are interpreted to mean ' issue living at 
A's death or born within ten months thereafter.' " It is also in 
accord with the view of Judge Lomax (3 Lom. Dig. 313, 324) ; and 
with that of the learned author of the Institutes, who, though con- 
tending that in the limitation under consideration A takes an estate- 
tail, nevertheless, after quoting the act of 1820, proceeds to say (2 
Minor's Ins. (4th Ed.) 460): "Such a devise as we are considering, 
therefore, namely to A for life, and if he die without issue, to B, would 
under the influence of the last mentioned enactment import ' a de- 
vise to A for life, and if he should die without issue {living at the 
time of his death, or born to him within ten months thereafter) to B. " 
And in Liston v. Jenkins, 2 W. Va. 62 64, the court speaks of ' ' the 
technical words ' without issue ' [ in case of his death without issue] , 
which the statute [act of 1820] interprets to mean ' without issue 
living at his death.' " 

It is submitted therefore that the first inference is sound on principle, 
and sustained by at least highly persuasive authority. 

II. Second Inference. 

To A for life, and if A die without issue living at the time of his 
death, or born to him within ten montlis thereafter, to JB and his heirs. 

Assuming that the first inference is correct, and that the words of 
the will, by statutory interpretation, become as set out above, Prof. 
Minor disputes the second inference drawn by the writer, viz: that 
the implied remainder is to such issue only of A as answer the descrip- 
tion of living at A's death, or bom to him within ten months thereafter. 
By this second inference the devise would read, "To A for life, 
remainder to A's issue living at his death or born to him within ten 
months thereafter; and if A die without issue living at his death, or 
born to him within ten months thereafter, to B and his heirs. But 
the conclusion reached by Prof. Minor is that under the statute of 
1820, conceding the correctness of the first inference, the devise should 
read : "To A for life, remainder to his issue; but if A die without 
issue living at his death, or born to him within ten months thereafter, 
to Bin fee." 

This construction is essential in order to maintain Prof. Minor's 
contention that A takes an estate-tail. For, to use his own language : 
" Prior to the abolition of the Rule in Shelley's Case, it was a most 
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important question whether the remainder was to the ' issue ' generally, 
or to the 'issue living at the life tenant's death or born within ten 
months thereafter.' In the first case the rule applied, vesting the 
inheritance in the ancestor; in the second it did not, the issue taking 
by way of contingent remainder." 

This, we believe, is a correct statement of the law; and under it, 
the single inquiry is whether in a " devise to A for life, and if A die 
without issue living at his death, or born within ten months there- 
after, to B and his heirs," the implied remainder is to the issue of A 
generally, or to the issue living at the death of A, or born to him 
within ten months thereafter. 

It seems manifest that the implied remainder must, from the very 
ground on which the implication rests, be confined to issue living at 
the death of A, or born to him in ten months thereafter. For if there 
be no issue living at the death of A, or born to him in ten months 
thereafter, then the remainder is to take effect. Hence the ir ference 
if there be issue, they are to take. But what issue ? Clearly those 
only who shall be living at the death of A, or born to him in ten 
months thereafter; because it is in default of such issue that the re- 
mainder over to B is limited. 

It must be remembered that any remainder to the issue of A rests 
entirely on implication. The only ground of implication is the ulterior 
limitation to B. If that be after an indefinite failure of issue, then 
the implication is to the issue of A indefinitely, the word issue is then 
a word of limitation, and A takes an estate-tail by the Rule in 
Shelley's Case. But if the ulterior limitation is after a definite failure 
of issue ("living at his death, etc."), then the implication is to the 
issue of A living at his death, etc. ; the word issue, thus restricted, 
becomes a word of purchase; and the Rule in Shelley's Case being 
excluded, A's estate cannot be enlarged, and remains for life only. 

The above reasoning and results are concurred in by Prof. Minor 
when the devise reads: "To A for life, and if he die without issue 
living at his death, to B and his heirs." But under the statute of 
1820, provision is made for a posthumous child of A, by adding to 
' ' living at his death ' ' the words ' ' or born to him imthin ten months 
thereafter." And it is upon the words italicised that, conceding the 
first inference to be correct, the argment of Prof. Minor in favor of an 
estate-tail is founded. His reasoning is as follows : 

"The estate, then, under the supposed statutory language of the 
devise, is only to go over to B in the event that A dies without issue, 
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however remote, living at his death or born within ten months there- 
after. And since this comprehends all the issue that A can con- 
ceivably have (for no man can possibly have any issue after his death, 
who are not either living at the time of his death, or born within 
ten months thereafter), it is manifest that the testator's solicitude for 
A's 'issue,' including the whole line of A's 'issue,' has in no wise 
abated, and is just as strong, and just as effectual as ever. The 
testator does not intend the estate to go over to B, under the supposed 
language of the will, until every possibility of A's issue is exhausted. 
It is certainly, therefore, natural to presume that so long as there is 
any possibility of A's issue, he intends the issue to take — that is he 
intends the estate to go to A's 'issue,' if there is any — not to his 
children only, or his grandchildren, but, his 'issue,' however remote. " 

As the result of this reasoning, Prof. Minor concludes, that the 
implied remainder is to the issue of A, " including ' the whole line of 
A's issue,' and not to the 'issue of A living at his death, or born to 
him within ten months thereafter.' " But we respectfully submit 
that the reasoning is unsound and the conclusion unwarranted. The 
fallacy in the argument arises, it is believed, from failure to distinguish 
between " all the issue that A can conceivably have," or the "whole 
line of A's issue," at a certain time, on the one hand, and on the other 
' ' all the issue that A can conceivably have' ' or the ' ' whole line of A' s 
issue," with no reference to a certain time, but indefinitely, and in per- 
petual succession, as long as A's posterity endures. It is only in the 
latter case that the word issue can be a word of limitation, and furnish 
the material for the operation of the Bule in Shelley's Case. But in 
the former, the prescription of a definite time when the extinction of 
issue is to occur, in order that the devise over may take effect, makes 
of the issue, living at that time, an ascertained class, segregated from 
the generations yet to follow; and the word issue thereby ceases to 
be a word of limitation, and becomes a word of purchase or else a 
word of contingency. 

Mathematically, the difference between the two cases may be put 
thus : Let i = issue. Then the whole line of issue would be repre- 
sented by i, i 1 , i 2 , i ', . . . i n , i being children, i 1 grandchildren, 
&c. If after a life estate to A there be a remainder to the issue from 
i to i n , then issue is used in the technical sense, and A takes an estate- 
tail, by the Kule in Shelley's Case. But if the remainder is not to 
the issue from i to »', but to i only, or to i and V, only, or to i, i 1 , 
i ', provided they are living at a certain time, then the word ' ' issue ' ' 
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is not used in the technical sense, it does not comprehend the whole 
line of issue, i. e. all lineal descendants, and the Rule in Shelley's 
Case is inapplicable from the lack of one of its essential requisites. 
For the word issue would not now import "a class of persons to take 
indefinitely in succession" (2 Minor's Ins. 402), but a class of persons 
to take together, as ascertained at a definite time. 

The celebrated argument of William Green in Moon v. Stone, 19 
Gratt. 130, 243, thus correctly describes the use of the word issue by 
which an estate-tail may be created: 

" Where an estate is devised to one, either expressly for life, or indefinitely, 
with whatever subsequent limitations, if the testator's intention be sufficiently 
discovered to provide (by means of the same subject-matter of estate) for all off- 
spring of the first taker, or for the whole of any line of such offspring, in every 
successive generation descending from such first taker, or for some described 
progeny within the whole of any line of such offspring, in every such generation, 
then as the law was aforetime the will would give to the first taker an estate-tail. 
.... While an implication of such intention as is necessary for giving such first 
taker an estate-tail, immediately or in remainder, is sufficiently made out from a 
limitation over upon a failure of issue of the first taker whenever, at any time 
indefinitely future, it shall happen — commonly (for the sake of brevity) styled an 
indefinite failure of issue; and while the same implication sufficiently results from 
a limitation over upon such failure of children, when the context demonstrates, 
with the plainness I have just now mentioned, that 'children ' is used as synony- 
mous with 'issue,' so as to comprehend successive generations so long as the 
progeny shall last; yet it is otherwise where the limitation over is upon what, 
from its contrast with the foregoing, is called a definite failure of issue, or of 
'children' in the sense of 'issue,' meaning a failure in some particular genera- 
tion, or at or before some collateral epoch or time designated." 

In accord with the above, it is said in De Vaughn v. Hutchinson, 
165 U. 8. 566, 578, "The word 'heirs' in order to be a word of 
limitation must include all the persons in all generations, belonging to 
the class designated by the law as heirs" — a decision equally applica- 
ble of course to the word "issue." And the same doctrine is thus 
stated by Judge Sharswood (Taylor v. Taylor (Pa.), 3 Am. Rep. 565, 
567): "It is a position not open to dispute, then, that if it appears, 
either by expression or clear implication, that by the word 'issue' 
the testator meant ' children ' or issue living at a particular period, 
as at the death of the first taker, and not the whole line of succession, 
which would be included under the terms ' heirs of the body,' it must 
necessarily be construed to be a word of purchase; and the Rule in 
Shelley's Case can have no application." 

In Taylor v. Chary, 29 Gratt. 448, 457, the same doctrine is laid 
down by Moncure, P: 
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" The question under the Eule in Shelley's Case is, what is the meaning of the 
word "heirs" used in the instrument? Does it mean the whole line of heirs in 
succession forever ; or does it mean a particular class of those heirs, or such per- 
sons as may happen to answer the description of heirs at a particular time, as at 
the death of a particular person, as in this case? If it means the former, then the 
Eule in Shelley's Case applies, and the first taker is entitled to the whole estate, 
though a life estate only is nominally given him by the instrument But if it 
means the latter, then the Rule in Shelley's Case does not apply, and the persons 
who happen to answer the description of such heirs at the particular time desig- 
nated in the instrument are entitled to the estate as purchasers. .... The 
question as to the application of the Eule in Shelley's Case depends entirely upon 
whether the word "heirs " in the instrument is to be construed in its technical 
sense to embrace all the heirs forever of the first taker, or as a mere designation of 
particular persons. If the former, then the Rule in Shelley's Case applies. If the 
latter, then it does not apply." 

We shall add to the above a single passage from Fearne (Cont. Rem. 
189): 

"If it be decided that the testator or donor did not mean by the words of 
inheritance after the estate for life, to use such words in their full and proper 
sense ; nor to involve the whole line of heirs to the tenant for life, and include the 
whole of his inheritable blood, and make him the ancestor and terminus for the 
heirs ; but intended to use the word ' heirs ' in a limited, restrictive, and un- 
technical sense, and to point at such individual person as should be the heir, &c, 
of the tenant for life at his decease ; and to give a distinct estate of freehold to 
such single heir, and to make his or her estate of freehold the ground-work for a 
succession of heirs, and constitute him or her the ancestor terminus, and stock for 
the succession to take its course from ; in every one of these cases the premises are 
wanting upon which only the Rule in Shelley's Case interposes its authority, and 
that rule becomes quite extraneous matter. The previous inquiry, therefore, will 
be whether by a remainder to the heirs, either general or special, of a preceding 
tenant for life, it is the meaning of the instrument to include the whole of his 
inheritable blood ; the whole line of his heirs ; or to design only certain individual 
persons answering to the description of heirs at his death." 

We are now prepared, in the light of these authorities, to examine 
Prof. Minor's argument quoted above. 

After stating (correctly, we think) that " issue born to him" would, 
under the statute, mean not only children, but grandchildren, great- 
grandchildren, or any other descendants however remote, "living at A's 
death or born within ten months thereafter," he adds : "The estate, 
then, under the supposed statutory language of the devise, is only to go 
over to B in the event that A dies without issue, however remote, living 
at his death or born within ten months thereafter. And since this 
comprehends all the issue that A can possibly have (for no man can 
possibly have any issue after his death who are not either living at the 
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time of his death, or born within ten months thereafter), it is mani- 
fest that the testator's solicitude for A's 'issue,' including 'the whole 
line of A's issue,' has in no wise abated, and is just as strong and 
effectual as ever" [i. e. as it would have been if the limitation over 
had been dependent simply on the words "if he die without issue," 
instead of "issue living at his death, or born to him within ten months 
thereafter." ] 

The error in this reasoning, it is submitted, arises from failure to 
discriminate between the intention of the testator as directed to B, and 
as directed to the issue of A. B is to take in default of A's issue, 
provided it occurs at a certain time, but not otherwise. And if there 
is at that time neither ' 'issue born to A, nor en ventre sa mere, B takes, 
of course, after a total failure of A's issue ; and when A dies without 
"issue living at his death, or born to him within ten months there- 
after," it may be said, in a negative sense, that "this comprehends all 
the issue that A can conceivably have ;" for of course, in this case, he 
can have no more. 

But suppose A dies with issue living at his death or born to him 
within ten months thereafter ; for whom in that case is the "testator's 
solicitude' ' manifested ? Such issue do not ' 'comprehend all the issue 
that A can conceivably have," for their descendants ad infinitum are 
the issue of A, constituting the "whole line of A's issue" in the true 
legal sense. If the testator had all the issue of A equally within his 
contemplation (which is essential to a fee-tail ), he would have pro- 
vided that the limitation to B should take effect whenever the issue of 
A should fail (i e. on an indefinite failure of issue) ; for if A is only 
to take on the happening of such extinction of issue at a certain time, 
and not if there then be issue which afterwards fails, this shows no 
intent towards the issue, eo nomine, so long as they may last. On the 
contrary the testator has selected a part only of the whole line of A's 
issue as "particular objects of attention ;" he has shown an "impulse 
of distinction" between this part of the issue of A, and "all other 
persons successively succeeding to the same description" (Fearne, 
Cont. Kem. 200); and by doing this he has made of "issue of A 
living at his death or born to him within ten months thereafter" a 
favored class from which their successors are excluded ; and this class 
take for themselves as purchasers, thus rendering it impossible that 
A should take an estate-tail by the Rule in Shelley's Case. 

Again Prof. Minor says : ' 'The testator does not intend the estate 
to go over to B, under the supposed language of the will, until every 
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possibility of A's issue is exhausted. It is certainly therefore natural 
to presume that so long as there is any possibility of A's issue, he in- 
tends the issue to take — that is he intends the estate to go to A's 
'issue,' if there is any — not to his children only, or his grandchildren, 
but his 'issue,' however remote." 

The answer to this is the same as that given above. The estate 
is not to go over to B whenever " every possibility of issue of A is 
exhausted," whether at A's death or afterwards, but only when it is 
exhausted at the death of A. It follows that such only of the issue 
of A are objects of the testator's attention as are living at his death, 
or born to him within ten months thereafter, and these are to take as 
purchasers. It is true that he " intends the estate to go to A's ' issue ' 
if there is any — not to his children only, or his grandchildren, but 
his ' issue' however remote, ' ' but this is on condition that they are 
"living at the death of A or born to him within ten months there- 
after." The testator has divided the issue of A into two parts by the 
prescription of a definite time; those living at that time are thus 
designated as purchasers, and have the power to defeat the succession 
of " the whole sequel train," who must take under them by inheritance 
as from a new stock of descent (Fearne, 201). 

The view of the writer is sustained by the following statement of 
the law by Judge Lomax : ' ' Where an estate is devised to a person 
for life, with a limitation over, which is not to take effect while there 
is any issue of the devisee for life, if there are no words in the will 
under which the issue can take as purchasers, upon the doctrine of the 
common law, the courts in order to carry the manifest general inten- 
tion of the testator into effect, have disregarded the particular intent, 
and by enlarging the estate devised for life into an estate-tail, have 
let in all the issue of the first devisee." 3 Lorn. Dig. (207) [italics 
our own]. And on. page (221) he restates the doctrine, being again 
careful to say "if there were no words in the will under which the issue 
could take as purchasers. ' ' This repetition shows that Judge Lomax 
meant to limit the doctrine of "general intent ;" and saw that if the 
' ' word ' ' issue is so used that it can be a word of purchase, then it 
cannot be a word of limitation, and so cannot enlarge a previous 
express estate for life into an estate-tail. 

Speaking of the effect of the statute of 1820, Judge Lomax says 
(3 Lorn. Dig. 221): "The testator is understood not to intend a 
limitation over upon the indefinite failure of issue or of heirs, etc., 
whensoever that may happen; which would be the limitation of an 
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estate-tail; but he is understood to mean that the devise over shall 
take effect only upon the contingency that the failure happen at a 
particular period. There seems no room, therefore, for enlarging the 
devisee's express estate for life into an estate of inheritance." He 
concludes that under the statute of 1820, the words " if he die without 
issue" are words of contingency only, and not words of purchase 
whereby the issue living at the death, etc., take a contingent re- 
mainder, as to which see Wine v. Markwood, 31 Gratt. 43, to be 
considered infra. But whether words of purchase or of contingency 
they cannot enlarge A's life estate to an estate-tail. 

With reference to the English statute, taking effect January 1, 
1838, making the failure of issue definite, under which it is conceded 
that in the limitation under discussion A takes a life estate only, 
Prof. Minor says: "The English statute confines the failure of issue 
to the lifetime of the ancestor, omitting the ten months after his death 
during which issue may be born. That statute, therefore, does not 
contemplate, as our statute does, a complete and entire exhaustion 
of A's issue before the estate shall go over to B, but only a partial 
extinction of issue. Hence under the English statute, there is no 
reason to think that the testator intended, upon A's death, that the 
estate should pass to all of A's possible issue ; indeed he could not 
well have so intended, or he would not have permitted it to go over 
to B before the possibility of A's issue was exhausted." 

Prof. Minor concedes that under the English statute A has a life 
estate only ; but it will be seen that he ascribes this result to the fact 
that under the statute, the devise would read thus: "To A for life, 
and if A-die without issue living at his death, to B and his heirs," 
making no provision for a posthumous child or other issue of A, born 
within ten months after his death; so that "there is no reason to think 
that the testator intended, upon A's death, that the estate should pass 
to all of A's possible issue." And hence he makes a distinction be- 
tween the requirement of a complete or of a partial exhaustion of A's 
issue before the estate shall go over to B; A taking a fee- tail in the 
former case but not in the latter. 

Admitting for the present, that the expression "living at A's death" 
would exclude a posthumous child, and thus give rise to the fact of a 
"partial" failure of A's issue at his death, it is unnecessary, we think, 
to invoke the doctrine of "partial" failure of issue to account for the 
conceded fact that A take a life estate only. The reasoning which 
has been presented when the posthumous child was not excluded is 
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equally applicable whether at A's death the class of issue designed 
to take as purchasers is increased by the addition of the posthumous 
child or not. It will be found, we believe, that all the cases in 
which the question has been whether or not an estate-tail should be 
raised by implication have proceeded upon the distinction between 
words of limitation and words of purchase or of contingency, and this 
has in turn depended on the question of indefinite or definite failure of 
issue. In the multitude of cases, in England and Virginia, which have 
discussed the question of indefinite or definite failure of issue, with the 
corollary of estate-tail or no estate-tail, not one word is said, so far as 
the writer's observation has gone, as to whether the failure of issue 
was "partial" or "complete ; " and it is difficult to believe that the 
possibility of a posthumous child is the real, though never disclosed, 
foundation of all the decisions which hold that no estate-tail can be 
raised by implication from a limitation over after a definite failure 
of issue. 

But do the words ' ' living at his death ' ' exclude a posthumous child ? 
And do the words added by the Virginia statute to the phrase" living 
at A's death" viz: "or born to him within ten months thereafter," 
express more than wo"ld be implied without them? This question 
cannot arise in Virginia, as our statute makes express provision for the 
posthumous child ; and want of space forbids its full discussion. The 
reader is referred to 7 Virginia Law Journal, p. 602 ; and to the note 
to Harper v. Archer (Miss.), 43 Am. Dec. 474. And see especially 
Laird's Appeal, 85 Pa. St. 339, and In re Burrows [1895] 2 Ch. 
497, commented on in 9 Harvard Law Review, 349. 

It is laid down by Jarman (2 Jarm. Wills, 740-1), that for all 
purposes of construction a child en ventre sa mere is considered a child 
in esse, if it will be for its own benefit to be so considered. Thus, 
under a gift "to all the children of C who should be living at the 
time of his death,''' a child en ventre sa mere at that time was included. 
Doe v. Clarke, 2 H. Bl. 399. And a child en ventre has even been 
held to come under the description of a child born' at a certain time. 
Trower v. Butts, IS. & St., 181. 

Now in a devise to A and his heirs, and if he die without issue 
living at his death, to B, if when A dies his wife should be enceinte of 
a child, it would be for the benefit of the child to be considered as 
living at the death of A; for then the fee-simple, instead of going over 
to B, would descend to the child as heir of A. Such child, therefore, 
in accordance with the doctrine laid down above, should be con- 
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sidered as living at A's death; and no such " partial " failure of issu'e, 
as is supposed by Prof. Minor, would occur. 

This question has arisen in Pennsylvania, in Laird's Appeal, 85 
Pa. St., 339, where the devise (or more correctly bequest) of realty 
equitably converted into personalty was: " To A and his heirs, but if 
he should die within twenty-one years from my decease, without issue 
then living, to B and his heirs." A died on June 2, within twenty- 
one years from the decease of the testatrix, leaving his wife enceinte, 
who gave birth to a child on July 25. It was argued on behalf of 
B that this child was not living at the death of A, and that under the 
language of the will, B was entitled to the property. It was decided, 
however, that at A's decease, he had a child then living, that the 
property devolved upon such child, and that B's claim was untenable. 

Prof. Minor assumes that the English statute, making failure of 
issue definite by the words " if A die without issue living at his death, ' ' 
would exclude a posthumous child of A. Upon this question we have 
found no decision. But when A's estate is in fee-simple, the reasoning 
above would seem to show that the birth of a posthumous child should 
save the estate to A, and prevent the shifting of the fee to B. If A 
has a life estate only, then as the English doctrine is that while if A 
die without issue, the land goes to B, yet if he dies with issue, they do 
not take, it would seem neither for the benefit of the posthumous 
child, nor of A, that such child should be considered in being, but 
only for the benefit of the heirs of the testator. But in Virginia, if 
there be issue of A living at his death, they take as purchasers, and 
hence it would be clearly for the benefit of the posthumous child to 
be considered as in being; and doubtless this would be the construc- 
tion if the statute had omitted to make express provision for such 
chifd. 

We take this account of In re Burrows [1895] 2 Ch. 497 from 9 
Harvard Law Review, 349: "The case turned upon the construction 
of a will which devised property to A for life, and upon her death to 
B for her absolute use and benefit in case she have issue living at the 
death of A; 'but in case she has no issue then living,' then over." 
At the time of A's death, B was enceinte, and the following day gave 
birth to a living child. The question was thus sharply presented on 
the facts whether the child en ventre sa mere was ' issue living ' within 
the meaning of the will. Ghitty J., who sat as judge, refusing to 
distinguish between ' child ' and ' issue ' as an over refinement, held 
that the child was to be deemed living at the death of A, for the 
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benefit, not of the child, but of B. " This decision is approved in the 
editorial comment, ' ' although going far beyond the generally stated 
rule that a child is treated as born when for his benefit;" and it is said 
that the ' 'refusal to include the living though unborn child under the 
words ' issue or child living, ' in most cases defeats the real meaning of 
the testator." 

In Warners v. Mason, 5 Munf. 242, decided in 1816, the testator, 
by a will dated in 1803, gave to his son W. a tract of land " during 
his natural life, and then to his heirs lawfully begotten of his body, 
that is, born at the time of his death, or nine calendar months there- 
after ; and for want of such heirs, then over to his two grandsons, J. 
and G." W. died without having had any issue ; and the ulterior 
devisees, J. and G., brought ejectment for the land against Mason, to 
whom W. had devised it. The County Court decided in favor of the 
plaintiffs, J. and G. , and this was affirmed by the Court of Appeals, 
no reason, however, being given. 

Here the question was, whether W. took a life estate or an estate- 
tail, and to this point the arguments of the distinguished counsel were 
directed. For if W.'s estate was an estate-tail, raised by the statute 
of 1776 to a fee, then the limitation over to J. and G. was void as an 
executory devise by the doctrine of Carter v. Tyler. It was decided 
that W. took an estate for life only. And the head-note states that 
there was a "good limitation by way of contingent remainder to J. 
andG." 

As to the grounds of the decision, it is fair to suppose that the court 
adopted the reasoning of the prevailing counsel. This was, simply, 
that "heirs of the body" were words of purchase, as shown by the 
explanation, " born at the time of his death, or nine calendar months 
thereafter," and not words of limitation ; thus excluding the operation 
of the Rule in Shelley's Case. And Judge Lomax says of the decision : 
"The words of explanation added by the testator to the words heirs, 
etc. , must, in the judgment of the court, have qualified their ordinary 
technical meaning, and converted them into descriptio personarum 
instead of nomen eollectivum." 3 Lorn. Dig., 237. See, also, approv- 
ing Warners v. Mason, Tidball v. Lupton, 1 Rand. 196-7 ; Moore v. 
JBrooks, 12 Gratt. 135, 148 ; 2 Tuck. Com. 162. 

The limitation in Warners v. Mason is strikingly like that which, as 
we contend, results from the construction of " die without issue " under 
the statute of 1820. Under the statute, the "ten months" are 
calendar (Brewer v. Harris (1848), 5 Gratt. 285 ; Code of 1849, 
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ch. 16, § 17, cl. 7), as the nine months are expressed to be in the 
will, the statute giving the extreme limit of gestation, the testator the 
common one. And since the case was decided Nov. 20, 1816, and 
could not have been unknown to those who enacted the statute Feb. 
24, 1819, it seems probable that the language of the statute was sug- 
gested by that of the will, the legislature desiring and expecting that 
the construction should be the same. 

Having then stated the reasons for believing the second inference 
correct, it only remains to examine the Virginia cases cited by Prof. 
Minor. 

III. Virginia Cases. 

1. Jiggets v. Davis, 1 Leigh, 368 (1829). 

In this case, Judge Cabell takes the limitation "To A and his 
heirs, and if A die without issue to B and his heirs," and explains 
the reasoning upon which A takes an estate-tail, viz: the intention of 
the testator to provide for the issue of A — "that if A died leaving 
issue, that issue should have the estate as long as there should be any 
issue [italics our own] . Upon like reasoning, he shows that when a 
devise is "To A for life, and if he die without issue, to B and his 
heirs," A again takes a fee-tail. And he adds, "It soon became an 
established rule of construction that a limitation over after a general 
dying without issue [italics ours] was as indicative of an intention to 
give the first devisee an estate-tail as if the estate had been given 
expressly to him and the heirs of his body." 

But how as to a limitation over after a definite failure of issue ? Let 
Judge Cabell answer : 

"If, however, there be any words in the will which clearly show an intention 
in the testator not to postpone the limitation over until an indefinite failure of the 
issue of the first devisee, but to confine it to a failure of issue at his death, as, for 
example, when an estate is given to A for life, but if he die without issue living at 
his death, then over — in such case, none of the preceding reasoning applies ; for 
it is then manifest that the testator did not intend by the words "dying with- 
out issue," to pre ide indefinitely for the issue of A, but merely to limit a contin- 
gency on which the estate of A was to be defeated, or that of B to take effect. In 
such case, therefore, the previous words are left to their natural import, unaffected 
by those which follow. Consequently, A takes, in the first instance, an estate for 
life only, and in the second, a fee-simple, which, however, will be entirely 
defeated by his dying without issue living at the time of his death." 

It is true, as stated by Prof. Minor, that Judge Cabell supposes the 
phrase ' ' living at his death " to be part of the express language used by 
the testator in his will ; and that assuming that ' ' living at the death of 
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A" excludes a posthumous child, the limitation does not involve the 
complete exhaustion of all possible issue of A. As to the first point, an 
attempt has been made under I, supra, to show that by the statute 
of 1820, failure of issue became definite in Virginia, unless the con- 
trary intention appears. As to the second point, it is to be noticed 
that nothing is said by Judge Cabell about "partial " or " complete " 
failure of issue; but the question of life estate or fee-tail in A is made 
to turn on definite or indefinite failure of issue. It is true that Judge 
Cabell treats "if he die without issue living at his death" as words 
of contingency, and not as words of purchase, as is also done by Judge 
Lomax, supra. But this is immaterial so far as an estate-tail in A is 
concerned. At all events they are not words of limitation, and only 
such words can raise a life estate to a fee-tail by the Rule in Shelley's 
Case. 

2. Tinsley v. Jones, 13 Gratt. 289 (1856). 

The testator, John Bryan, who died in 1807, devised a tract of land 
to each of his two sons, John F. and Frederick, without words of 
limitation; after which his will contained a clause in these words: "It 
is my will, if my said son John F. Bryan die without issue, that the 
property heretofore given him shall go to his brother Frederick Bryan, 
who in that case will lose the land heretofore given him. It being my 
will and desire, then and in that case, and upon the happening of the 
event of John F. Bryan's death, that the land near Williamsburg, which 
would otherwise be Frederick's share, be sold, and the money equally 
devided among my surviving children." 

Upon this devise the old question, fought over so many times before 
in Virginia, arose as to whether John F. Bryan took an estate-tail, 
converted by the statute of 1776 into a fee-simple. And this question 
was considered to turn on the inquiry whether, ' ' if my said son John 
F. Bryan die without issue," then over, imported a definite or in- 
definite failure of issue, when taken in connection with the residue of 
the will. 

This is clearly stated by Judge Moncure in delivering the opinion 
of the court: "The question therefore is whether John F. Bryan took 
an estate-tail in the land devised to him. If he did it must have been 
by virtue of the words ' die without issue ' in the limitation over, there 
being no words of inheritance superadded to the devise. The first 
words of the limitation over are, ' It is my will that if my said son 
John F. Bryan die withmd issue, that my property heretofore given him 
should go to his brother, Frederick Bryan.' If the will had stopped 
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here, it would have, by clear implication, created an estate-tail 
in J. F. Bryan; it being well settled that a limitation over in these 
words superadded to an estate given to the ancestor in fee or for life, 
will in the one case cut down, and in the other enlarge, the estate of 
the ancestor into an estate-tail " He then quotes the remaining words of 
the will, and proceeds as follows: "Do these words restrict the techni- 
cal meaning of the words ' die without issue, ' and prevent them from 
conferring an estate-tail on J. F. Bryan?" If the words 'and upon 
the happening of the event of my son J. F. Bryan's death' had been 
omitted the residue certainly would not have had that effect. The 
whole question then is as to the effect of the last recited words in the 
connection in which they stand [i. e. in "restricting the technical 
meaning of the words ' die without issue, ' and preventing them from 
conferring an estate- tail] . " 

The subject of inquiry being thus announced, in order to decide 
whether or not John F. Bryan took an estate-tail, there immediately 
follows a careful examination, filling more than six pages of the report, 
of the effect of the words ' ' and upon the happening of the event of 
my son J. F. Bryan's death" in changing the technical meaning of 
"if he die without issue" as importing "a general indefinite failure 
of issue," to the " restricted sense of issue living at his death." And 
the conclusion reached- is that the words, " and upon the happening 
of the event of my son J. F. Bryan's death," were not sufficient to 
show that the words " die without issue" in this case were used in 
the restricted sense of issue living at the death of J. F. Bryan; and 
that therefore he took an estate-tail, converted into a fee-simple, and the 
limitation over to his brother Frederick was void. 

We have been thus full in the statement of this case, and of the 
ground upon which the conclusion was reached that J. F. Bryan took 
an estate-tail, for the reason that in concluding his discussion of this 
point, Judge Mohcure uses the following language: 

' 'The result of what I have said is, that in my opinion J. F. Bryan 
took an estate-tail in the land devised to him, with remainder limited 
thereon to F. Bryan. B is not material to inquire whether that re- 
mainder is limited to take effect on the death of J. F. Bryan without issue 
indefinitely, or without issue living at his death; as, by the act for 
docking entails, all remainders, as well contingent as vested, de- 
pendent on the estate in tail are utterly barred; and as the case occurred 
before the act of 1819, giving effect to every limitation upon such an 
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estate which would be valid when limited upon an estate in fee-simple 
created by technical language. 1 Rev. Code, p. 369, sec. 25." 

The words which we have italicised above are quoted and relied 
on by Prof. Minor as an "outright decision," that, as to the impli- 
cation, of an estate-tail, it is correct to ' 'ignore the distinction between 
definite and indefinite failure of issue." And he declares that "the 
learned judge here plainly treats the contingency, involving the 
definite or indefinite failure of issue, as affecting only the subsequent 
limitation, and therefore as immaterial with respect to the estate-tail 
taken by the life-tenant, which was the question in dispute ; that is, 
the court treat the phrase, 'if he die without issue living at his death' 
as in no wise affecting the implied remainder to the 'issue' gen- 
erally." 

There can be no doubt that Prof. Minor has correctly described the 
apparent meaning of the passage. And yet that this could not have 
been the meaning actually intended by Judge Moncure is manifest from 
the following considerations : 

(1). The passage italicised above is in direct conflict with the 
learned judge's reasoning up to that point, and with the ground upon 
which the decision is placed. An examination of the opinion makes 
this too plain for argument. Res ipsa loquitur. 

(2). The meaning ascribed by Prof. Minor to this passage is in 
direct conflict with all the Virginia decisions. And while relying 
upon it in aid of his contention as to the effect of the act of 1820, 
Prof. Minor himself criticises the position taken by the learned judge 
as follows: "In thus deciding, the court go further possibly than 
the writer would be disposed to go; for they ignore not only the dis- 
tinction between definite and indefinite failure of issue (in which it is 
the aim of this article to show that they were correct), but also ignore 
the distinction between a partial and complete failure of the issue, in 
which they are opposed by the dictum of Judge Cabell in Jiggetts 
v. Davis, above cited. ' ' 

(3). So far as the passage under consideration may be considered to 
support Prof. Minor's view as to the effect of the act of 1820, it is in 
direct conflict with Judge Moncure' s opinion in Wine v. Markwood, 
31 Gratt. 43 (presently to be considered), that the effect of the act 
of 1820 upon a devise "To A for life, and if A die without issue, to 
B and his heirs," is to give A a life estate only. 

What, then, can Judge Moncure mean by the words under discussion ? 
It would seem that having reached the conclusion that John F. Bryan 
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took an estate-tail by implication, by reason of the indefinite failure of 
issue, he dismissed this branch of the subject from his mind; and, for- 
getting how the estate-tail had been obtained, went on, unnecessarily, 
to make a general statement, entirely correct when the first taker has 
an estate-tail by express limitation, but not correct when the 
estate-tail must be implied from the words "if he die without issue." 
He may have had in his mind the case of Garter v. Tyler, where the 
devise was (in eifect) " To A and the heirs of his body; and if A die 
without issue living at his death, to B and his heirs," in which A took 
an estate-tail by the express words of limitation, notwithstanding the 
estate to B was to take effect upon a definite failure of issue. And 
in Elys v. Wynne, 22 Gratt. 224, Judge Moncure applied this doctrine 
under the act of 1820, to a devise, by a testator who died in 1833, 
"To A and the heirs of her body, but if she die without issue, then 
over." And it is well settled that when a devise is "To A and his 
issue," or " To A for life, remainder to his issue (prior to the abolition 
of the Rule in Shelley's Case)," with a limitation over after a definite 
failure of issue, the only effect of the definite failure of issue is to 
make the limitation over contingent upon such failure; the words 
"if he die without issue living at his death," etc., are not considered 
explanatory of the kind of issue included in the prior devise, and 
therefore do not prevent the prior devisee from taking an estate-tail 
under it. 3 Jarm. Wills, 239; Atkinson v. McCormiek, 76 Va. 791; 
Stokes v. Van Wyck, 83 Va. 724. 

But if we are wrong in this explanation of the language of 
Judge Moncure, and if he must be taken to mean what he says, viz : that 
an estate-tail can be raised by implication from a definite as well 
as from an indefinite failure of issue, it is submitted that this statement 
is a mere dictum, and not an "outright decision," as supposed by 
Prof. Minor. For the learned judge had, after elaborate discussion, 
pronounced the failure of issue to be indefinite; to declare, therefore, 
that the same result would follow if the failure were definite could not 
but be dictum. A decision to that effect could not be made except on 
a failure of issue which had been found to be definite. And it is be- 
lieved that there is no case, in either the English or American reports, 
holding that an estate-tail can be implied from a definite failure of 
issue; nor even a dictum to that effect, unless this of Judge Moncure 
can be so considered. 

3. Winev. Markwood, 31 Gratt. 43 (1878). 

In this case, the question was as to the construction of the will of 
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Sampson Pelter, who died in 1865, leaving a will bearing date 
November 23, 1856. The testator devised a tract of land to his son 
Samuel during his natural life; but if he died without issue, then over 
to the brothers of Samuel. The court held that Samuel took a life 
estate only; arid that if he had issue living at his death, or born within 
ten months thereafter, such issue would take by implication the 
land devised to Samuel. 

As the will was made after July 1, 1850, the limitation was to be 
construed under both the statute of 1819, rendering the failure of 
issue definite, and that taking effect July 1, 1850, "nearly if not 
entirely" abolishing the Rule in Shelley's Case. Taylor v. Cleary, 
29 Gratt. 448. The conclusion that Samuel took a life estate i? placed 
by the court distinctly on the ground that by the revision of the 
statute law in 1819, the failure of issue had been made definite. It 
is true the effect of the abolition of the Rule in Shelley's Case is also 
stated as a sufficient ground for the same result; but the court rested 
the decision mainly on the definite failure of issue. Thus, on 
p. 47, Moncure, P. says : "If the word issue in this case had been 
intended to mean issue indefinitely, as aforetime, instead of issue living 
at the death of the first taker as under the statute aforesaid, even then 
the life-estate of the first taker would not have been enlarged by the 
effect of the limitation over into an estate in fee-simple. It being 
further provided by law that ' when any estate, real or personal, is 
given by deed or will to any person for his life, and after his death to 
the heirs or heirs of his body, the conveyance shall be coustrued to 
vest an estate for life only in such person, and a remainder in fee- 
simple in his heirs or heirs of his body.' " This is the only reference 
to the abolition of the Rule in Shelley's Case in the opinion, while the 
effect of the act of 1819, rendering the failure of issue definite as 
excluding the implication of an estate-tail is afterwards (p. 51) dwelt 
on at length. It is submitted, therefore, that the case of Wine v. 
Markwood is more than dictum as to the question now under considera- 
tion. There were two grounds, either of which was sufficient to decide 
the case. The decision is placed on both grounds. Surely, when by 
a statute taking effect more than thirty years before the abolition of 
the Rule in Shelley's Case, that rule had been made as to the limita- 
tion in question "quite extraneous matter," the court had a right so 
to decide, and were not obliged to rest their decision solely on the 
abolition of a rule which they believed while in force had nothing 
whatever to do with the case in hand. 
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Aside from the decision that Samuel took a life estate only, the case 
of Wine v. Marhwood is important for the opinion expressed, that the 
issue of Samuel living at his death, etc. (if such there were), would 
be entitled to the land as purcha^3rs; thus sustaining the view taken 
in 2 Min. Ins. (4th ed.) 462, and rejecting that of Judge Lomax 
(3 Lom. Dig. 221), which is in accordance with the English doctrine. 
3 Jarm. Wills, 324, Monypenny v. Bering, 7 Hare 588 ; Coltsmann 
v. Coltsmann, L. R. 3 H. L. 133. Judge Moncure thus answers the 
question, Who will be entitled to the estate given to Samuel Pelter in 
the event of his death leaving issue then living ? ' 'Clearly we think 
such issue will be entitled by plain implication of the will. Can there 
be a doubt that the testator so intended ? And is not such intention 
sufficiently expressed, or at least implied, in the will ? Why did the 
testator give the portion of his son Sampson [Samuel] to his sur- 
viving brothers only in the event of his dying without issue? Why 
but because in the only other possible event, to-wit, the death of his 
said son leaving issue living at such death, he intended that such issue 
should have the said portion ? " 

In closing this discussion, already too protracted, it is submitted 
that the two inferences objected to by Prof. Minor are correct, and 
that from them, as premises, the conclusion follows that in a devise 
" To A for life, and if he die without issue, to B and his heirs," subject 
to the law of Virginia from January 1, 1820, to the present time, A 
takes a life estate only; following which there are two remainders in fee 
upon- a contingency with a double aspect, both of which remain con- 
tingent until the death of A, the one to the issue of A living at his 
death, or born to him within ten months thereafter, and the other to 
B. On A's death, if there be issue of A then living, or born to him 
within ten months thereafter, the first remainder vests in such issue, 
and the second is defeated; but if there is no issue of A living at his 
death, or born to him within ten months thereafter, then the second 
remainder, in favor of B, vests and takes effect. 

C. A. Graves. 
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